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But in N. Y. Life Ins. Co. v. Dunlevy, upon which the holding in Hanna v. Sted- 
man is based, it is made by way of dictum." In the Dunlevy case the court holds- 
that interpleader is not an action in rem because its purpose is to relieve the plain- 
tiff of a personal liability; but it further states that if, upon the same facts, a 
garnishment proceeding had been brought to determmine whether a non-resident 
female had a valid claim against an insurance company, and if so, to condemn or 
extinguish it in satisfaction of a judgment previously obtained against her, the 
action would have been in rent, and service by publication would have been binding 
upon her.** 

So it seems that Hanna v. Stedman need not be taken as holding more than 
that interpleader, from the nature of the relief demanded in the complaint, is not 
an action "where the complaint demands judgment" within the provisions of subd. 
S, § 438 Code of Civil Procedure." From this it follows that it does not control the 
principal case. 

Hence, there appears to be no reason why the Appellate Division should have 
reversed the position it took when the principal case first came before it. 



The Rights of a Customer in Coixaterai, Security Given a Stockbroker.— 
The recent case of In re Toole (C. C. A. 2d Cir. 1921) 274 Fed. 337, has presented 
the infrequently discussed question of the rights of a customer in collateral which 
has been deposited to secure his marginal trading account with a stockbroker when 
that collateral has been repledged en bloc and the broker becomes bankrupt. The 
customer in the instant case (hereafter referred to as the petitioner) opened an 
account with a broker trading in stocks and other securities, giving the broker, 
instead of a cash margin, sixty-seven bonds as security, under an agreement 
whereby the broker was empowered to pledge the same "... either separately 
or together with other securities, either for the sum due thereon or for a greater 
sum . . . "' At the time of the broker's bankruptcy the petitioner's account 
with him stood as follows: total debits, $198,000; total credits, $219,000. Of the 
sixty-seven bonds deposited, twenty were not traceable; one was found in the 
possession of the bankrupt; and forty-six, together with securities of other cus- 
tomers, had been hypothecated with L. Bros, for a loan. The securities so pledged 
were liquidated by L. Bros, to the extent necessary to satisfy their lien, whereupon, 
the remaining unsold securities were returned to the trustee of the bankrupt 
estate. Among these unsold securities were the bonds of the petitioner who claims 
the forty-seven bonds he is able to identify. The court' awarded the petitioner 
the one bond absolutely; at the same time decreeing that the forty-six bonds be 
used for the benefit of " . . . those similarly situated as said Foster [peti- 
tioner]." 

The court split on the question of whether the broker had authority to pledge 
as he did. The majority and minority both seemed to agree that unless there was 
something due the broker the collateral could not be pledged. The majority were 
of the opinion that even though the petitioner's account showed more credits than 
debits he was none the less indebted to the broker to the extent of the debit total. 
The minority argued, however, that the petitioner was a creditor of the bankrupt 
to the extent of approximately $20,000,* and that, therefore, the pledge of the 

13 (1916) 241 U. S. 518, 36 Sup. Ct. 613. " 

"N. Y. Civ. Prac. Act § 232, subd. 6. 



1 See In re Toole (C. C. A. 1921) 274 Fed. 337, 340. 

2 One judge dissented. 

3 It is the brokerage practice to turn over upon demand -whatever difference 
there is in a customer's favor between the debit total and the credit total. Where 
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securities was a theft of the same. 4 The difficulty with this position is that the 
credit total in the case of a customer carrying a marginal account includes, among 
other items, the market value of the securities purchased for the customer on 
margin, and the debit total includes, among other items, the amount advanced by 
the broker to complete purchases.* The customer is the owner of marginal stock, 6 
and the broker a pledgee to the extent of his advances.* It follows, therefore, that 
the debit total represented the petitioner's indebtedness to the broker. Since a 
broker has a general lien for his advances on all the securities of the customer in 
the former's possession, 8 the lien in the instant case must have been destroyed in 
some manner. Otherwise the petitioner would not have been entitled to the return 
of the one bond in the possession of the trustee in bankruptcy, who stands in no 
better position than the bankrupt' A tender would have discharged the lien." 
A fortiori, payment would have. Probably payment was effected by a sale of the 
securities carried on margin. At first blush, therefore, it would seem that since 
the pledgor is no longer indebted to the pledgee and can identify the subject of 
the pledge in the hands of the pledgee, he is entitled to the return of the one bond 
mentioned above, and, in addition, the other forty-six. But since the security was 
repledged along with the property of others, the justice of such a result is open 
to question. 

The United States Supreme Court" seemingly applies this simple rule regard- 
less of intervening circumstances. Unfortunately, however, the rule does not meet 
the needs of business; nor does it conform to the well recognized equity rule of 
marshaling." Furthermore, it makes rights dependent upon accidents, leaving the 
"accident" to happen possibly as the result of connivance. The business of a 

cash margin is put up it is the practice to turn over this same difference less the 
original margin. 

'"When the bonds were used by the bankrupt in pledging them with Levy 
Bros., they were not securing any indebtedness of Foster [petitioner] to the bank- 
rupts and in using the bonds by pledging them, the bankrupts committed a wrong, 
for if, on the day when the pledge of the bonds was made to Levy Bros., the claim- 
ant had insisted upon closing his account with the bankrupts, he not only would 
have had the return of his bonds, but $20,000 due and payable in cash to close his 
account." Per dissenting judge, ibid. 346. See also infra, footnote 23. 

5 As a matter of bookkeeping, the broker credits the customer with the value of 
the securities purchased on margin, changing this daily as the market fluctuates, 
and debitshim with the advance made by the broker in order to complete the purchase, 
charging interest on this advance. 

6 Austin v. Haydcn (1912) 171 Mich. 38, 137 N. W. 317; Skiff v. Stoddard 
(1893) 63 Conn. 198, 26 Atl. 874; contra, Wood v. Hayes (Mass. 1860) 15 Gray 375. 

'Markham v. Jaudon (1869) 41 N. Y. 235; Richardson v. Shaw (1908) 209 U. S. 
365, 28 Sup. Ct. 512; Skiff v. Stoddard, supra, footnote 6; contra, Wood v. Hayes, 
supra, footnote 6. 

'John D. Hope & Co. v. Glendinning (H. L. Scot.) [1911] A. C. 419; Austin v. 
Hayden, supra, footnote 6. 

' In Richardson v. Shaw, supra, footnote 7, where it was decided that it was not 
a preference for a broker to redeem from a general pledge securities of a customer 
and turn them over on payment of the debt due the brokr, the broker being insolvent 
as known by the customer, the court stated at p. 378 : ". . . his [the bankrupt's] 
trustee had no better rights, in the absence of fraud or preferential transfer, than 
the bankrupt himself." In Thomas v. Taggart (1908) 209 U. S. 385, 28 Sup. Ct. 519; 
the court says, at p. 389: "The certificates [collateral] were returned to the trus- 
tees, who had no better right in them than the bankrupt." 

" Stoddard v. Hart (1861) 23. N. Y. 556; see Jones, Collateral Securities (3d ed. 
1912) § 542 and cases cited. 

" See infra, footnote 23. 

"In addition to the authority cited, infra, footnotes 19, 20 and 21 which are cases 
of marshaling collateral wrongfully repledged by a stockbroker, McBride v. Potter- 
Lovcll Co. (1897) 169 'Mass. 7, 47 N. E. 242 represents the general rule as set forth 
in the text. 
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stockbroker requires the borrowing of large sums of money to carry the various 
marginal transactions of his customers, and so it is settled practice to pledge 
en bloc the securities of the customers. While it is fairly well settled that a 
stockbroker may repledge stocks carried on margin," the state of the law is not 
clear in the case of other collateral deposited to secure the marginal account. In 
New York the rule seems to be that such collateral stands on the same footing as 
marginal securities. 14 A leading case on the subject of stockbrokers would per- 
mit any usage so long as " . . . the custom or usage is neither immoral, un- 
lawful, unreasonable, contrary to the express agreement of the parties, nor such 
as to change the intrinsic character of the undertakingi" 1 * The federal courts 
incline to the view that there is no authority to rehypothecate except when the 
customer's marginal requirements are exhausted." This construction not only 
requires the broker to be constantly informed of the state of his customer's 
account; but also frequently to shift about his repledged securities. For, if he 
repledged on a day when the customer's account showed a debit balance and did 
not redeem when the account showed a credit balance, logically he would be a 
converter. Due to the great and sudden fluctuations of the stock market such a 
rule would work a great hardship on the broker. 

In the instant case the majority of the court would have reached the same 
conclusion had they considered the pledge wrongful, since then the petitioner still 
would only have had to share with "those similarly situated." " This conclusion was 
based upon the fear that otherwise the door would be left open to fraud in that 
one whose collateral had been rehypothecated together with that of others, could 
arrange with the lending bank to save his collateral from liquidation. The court, 
therefore, regarded all the collateral in the sub-pledge as "co-sureties" for the entire 
loan on the theory that the loan was effected to carry the marginal accounts of all 
whose securities were in the loan. This is fictional since the amount to be bor- 
rowed is determined not by the amounts owed by the owners of the securities but 
by the needs of the broker on the day. Text writers assert the court's conclu- 
sion as the law" although very little space is given to discussion. Authority for 
this proposition is meager, there being but a dictum in a leading case on the subject 

"Colebrook, Collateral Securities (2d ed. 1898) § 319 and cases cited; 1 Dos 
Passos, Stock-Brokers and Stock-Exchanges (2d ed. 1905) 250 et seq.; Skiff v. 
Stoddard, supra, footnote 6; Austin v. Hayden, supra, footnote 6; contra, Sproul 
v. Sloan (1913) 241 Pa. St 284, 88 Atl. 501. 

"Matter of Mills (1908) 125 App. Div. 730, 110 N. Y. Supp. 314, aff'd 193 N. Y. 
626, 86 N. E. 1128 (semble). 

15 See Skiff v. Stoddard, supra, footnote 6, p. 219. The statement quoted in the 
text apparently refers to a case where the customer is carrying an active trading 
account, for on p. 231 the court holds that collateral of one who no longer traded 
could not be repledged. 

"/» re Jacob Berry & Co. (C. C. A. 1906) 149 Fed. 176, aff'd sub nom. 
Tlwmas v. Taggarl, supra, footnote 9; In re Entiis (C. C. A. 1911) 187 Fed. 720 
(semble). 

" See In re Toole, supra, footnote 1, pp. 342, 343 where the court approvingly 
refers to In re J. C. Wilson & Co. (D. C. 1917) 252 Fed. 631. In the latter case 
at p. 639 is an attempt to distinguish In re T. A. Mclntyre & Co. (C. C. A. 1910) 181 
Fed. 955 where it was held in the Second Circuit that one whose stock had been 
wrongfully pledged, but which had survived liquidation, might recover the same in 
specie even though it had been wrongfully pledged together with other stock which 
had not survived liquidation. The attempted distinction was on the ground that the 
others similarly situated did not set forth their claims on appeal. But it is to be 
noted that the court in In re Mclntyre & Co. at p. 958, 959 says: "In this fund 
[composed of securities surviving liquidation] Pippey [petitioner] is to share with 
others whose stock was improperly pledged by the brokers . . . We do not 
think Pippey can thus be required to contribute." 

"Colebrook, op. cit. § 99; 1 Dos Passos, op. cit. 291; Jones, op. cit. § 512. 
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of stockbrokers;" a New York Supreme Court, Special Term, decision ; m and a 
District Court decision." A decision in the Circuit Court of Appeals of the same 
circuit as that of the principal case takes the opposite view, 23 and it would seem to 
follow from the Supreme Court authorities that so long as the customer can 
trace his securities in the hands of the trustee in bankruptcy, he can procure the 
same by discharging the lien of the broker. 83 In the instant case apparently there 
remained no lien and it would therefore seem that the petitioner, if he appeals his 
case, will get his collateral in specie. 

The fear of the majority of the court in the instant case is well founded and 
bares the injustice of the United States Supreme Court rule. However, the instant 
decision has not gone far enough. While closing the door to connivance between 
customer and lending bank, by awarding to the petitioner the one bond found in 
the possession of a broker it leaves open a door for connivance between customer 
and broker. The customer may persuade his broker to withdraw the former's 
collateral from a loan" and to substitute another's. Therefore the collateral of 
the various customers of the broker should be treated as a common adventure," 
as one court attempted to treat it." Then the unpledged collateral and marginal 
securities should be marshaled with the securities surviving liquidation of the 
various loans effected to carry the accounts, and distributed pari passu among the 
customers having claims to the various securities. If this view were adopted, a 
customer's rights would not depend upon the haphazard pledging or non-pledging 
of his securities; nor upon the chance that his securities might be wilfully sub- 

18 See Skiff v. Stoddard, supra, footnote 6, p. 231. "The burden incident to the 
discharge of any pledge . . . must therefore be averaged among all the stock 
and security held in such pledge." This statement was made by the court in refusing 
to make a distinction between credit-customers and debit-customers; but at the 
same time they allowed priority to one whose stock had been wrongfully pledged, 
since all the other collateral in the loan had been rightfully pledged. It may be that 
if other stock had been wrongfully pledged, a sharing would have been decreed. 
However, since none was, the value of this dictum is extremely doubtful. 

M Gould v. Central Trust Co. (N. Y. 1879) 6 Abb. N. C. 381. 

a In re J. C. Wilson & Co., supra, footnote 17. 

s In re T. A. Mclntyre & Co., supra, footnote 17. 

" Thomas v. Taggart, supra, footnote 9, aff'g In re Jacob Berry & Co., supra, 
footnote 16; see Ricltardson v. Sltatw, supra, footnote 7, op. 378, 385. 

In Thomas v. Taggart, supra, the collateral of the petitioner was deposited under 
the following agreement : " . . . Jacob Berry & Co. may repledge, rehypothecate or 
loan any or all of said stocks, bonds, securities or commodities held by them on 
account thereof as margin or otherwise; . . ." In the instant case the agreement 
was : ". . . all securities . . . carried upon my marginal account or deposited 
to protect tlte same may be loaned or pledged by you . . . either for the sum due 
thereon or for a greater sum . . _ ." (Italics the author's.) The intention" of the 
parties was substantially the same in both cases. In Thomas v. Taggart, the peti- 
tioner was not indebted to the broker. In the instant case the broker's lien, which 
depended on an indebtedness, was destroyed. Apparently, therefore, the petitioner 
in the instant case is in the same position as the petitioner- in Thomas v. Taggart. The 
United States Supreme Court, therefore, would on authority be constrained to award 
the petitioner his collateral. 

The practice among brokers in pledging securities is to permit the broker to 
substitute collateral practically at will. This is necessary for his business, since he 
might be ordered by a customer to sell a certain stock which is held in pledge en bloc. 
In order to fulfill his obligation he must withdraw the stock from the pledge to 
make delivery on the day following the sale. This would require a substitution. 
Under Ricliordson v. Shaw, supra, footnote 7, this would not be a preference. 

35 In the term "common adventure" as used in the text, is included only the col- 
lateral of persons carrying active trading accounts. It is not intended to include 
securities left merely for safe-keeping. 

58 The court in In re T. A. Mclntyre & Co. supra, footnote 17, referring to the 
lower court decision at p. 958, says, "The pledge is treated as a common adventure 
. . . " and then proceeds to overrule the lower court. 
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■stituted in order to protect someone else. Since all the parties are before the 
court in bankruptcy proceedings, all the equities of the various claimants can be 
very easily adjusted. However, no court has gone the length suggested, and it is 
believed, as indicated above, that the United States Supreme Court would con- 
sider the pledge in the instant case wrongful, and allow the petitioner to reclaim 
.since he has identified. 



When Is a Negotiable Instrument Complete and Regular Upon Its Face? 
— In order to be a holder in due course under the Negotiable Instruments Law, 
a party must have taken an instrument which is "complete and regular upon its 
face." 1 In the recent case of United Ry. and Logging Supply Co. v. Siberian 
Commercial Co. (Wash. 1921) 201 Pac. 21, a transferee sued as a holder in due 
course on two trade acceptances payable on November 1, and December 1, re- 
spectively, the year remaining unspecified, and the defense interposed was one 
not available against a holder in due course. Held, each instrument was not 
•complete and regular on its face, and the plaintiff could not recover. This repre- 
sents only one of the various types of cases to which the words "complete and 
regular" have been applied, but the courts have by no means definitely ascertained 
precisely which cases are within the scope of these words and which remain 
fceyond the pale. 

As regards incompleteness, there is the class of cases, like the instant case, 
where there has been some omission in connection with the date of payment, e. g., 
where the note read "on or before four . . . after date,'" It is true that some- 
thing has obviously been left out in an attempted specification of the time of 
payment, and the courts seem correct in holding that such an instrument is not 
payable on demand, as one in which no time for payment is expressed, 1 although 
there is some authority to the contrary* But if the instrument is not payable 
on demand in these cases, it is not a negotiable bill or note at all, for the reason 
that it is not payable at a fixed or determinable time. 5 There is no need for the 
court to go into the question whether it is complete and regular, and the instant 
case should have been decided on that ground.' The mere fact that the instru- 
ment is not dated does not affect its validity or negotiability,' and hence it would 
seem that in none of the "incomplete date" cases, is the objection of incomplete- 
ness or irregularity applicable. Although it is not an "incomplete" case, the ques- 
tion of the post-dated instrument can be conveniently noted here. Under the 
Act, it does not thereby become invalid,* and it has been held that a check of this 
type is complete and regular on its face.* Another group of cases where the 

*§ 52 (1). 

x In re Estate of Philpott (1915) 169 Iowa 555, 151 N. W. 825. 

3 N. 1. L. § 7. 

4 Collins v. Trotter (1883) 81 Mo. 275 (payable "1st day of March," without 
naming the year; decided before N. I. L.) ; cf. M'Lean v. Nichlen (1877) 3 Vict. 
107, cited by Daniel, Negotiable Instruments (6th ed. 1913) § 88; concurring 
opinion of Deemer, C. /., in In re Estate of Philpott, supra, footnote 2, p. 563. 
If it is payable on demand, the instrument is complete. But no such inference 
is possible here where the blank has been imperfectly filled. If the payee had 
filled in the blank with any word or date, it would seem that the plaintiff could 
recover under N. I. L. § 14. 

s N. I. L. § 1 (3). In the instant case an argument might be made that it is 
a fixed time when coupled with the date at the top of the instrument. 

"The court said that the instrument was non-negotiable and may have had 
this in mind. 

'N. I. L, § 6 (1). 

8 N. I. L. § 12. 

'Hitchcock v. Edwards (1889) 60 L. T. R. (n. s.) 636, decided under Eng- 



